
































































































































































































































monitoring and extraction wells and related piping ("collectively, "'Remediation Facilities"). The 
location of the Remediation Facilities is more particularly shown on the Site Plan attached hereto 
as Exhibit B ("Site Plan"). 

E. Pursuant to the Park Agreement and the IOD, the parties have agreed to enter into 
this Agreement to (i) establish certain restrictions on the use of the Property, (ii) set forth the terms 
and conditions upon which City shall grant an easement over the Property to FMC for the purposes 
specified herein and (iii) provide notice of the Right of Entry Agreement of even date herewith 
entered into by City and FMC with respect to the Property. 

NOW, THEREFORE, for valuable consideration, receipt of which 1s hereby 
acknowledged, City and FMC hereby agree as follows: 

1. Definitions. In addition to the terms defined where first appearing in this 
Agreement, the following terms, as used in the Agreement, shall be defined as follows: 

(a) ''Contamination" shall mean those certain impacts to the environment, 
including to soil and groundwater caused by Hazardous Materials (i) known to exist at, on, under 
or migrating from the Park Parcel as of the Effective Date of this Agreement, which known 
Hazardous Materials are more particularly described in the RI Report and (ii) any other Hazardous 
Materials, whether known or unknown, that are present in the soil or groundwater at the Park 
Parcel as of the date of this Agreement due to or resulting from the activities of FMC. 

(b) "Environmental Agency" shall mean the RWQCB and/or any other 
federal, state or local governmental agency (including the City of Newark, but only acting in its 
regulatory capacity pursuant to applicable laws and statutes) charged with enforcing Hazardous 
Materials Laws and having jurisdiction over the Park Parcel. 

(c) "Hazardous Materials Laws" shall mean any federal, state, or local law, 
ordinance, statute, code, rule, order or decree now in effect or hereafter promulgated relating to (a) 
the treatment, storage or disposal of Hazardous Materials, or (b) the emission, discharge, release, 
or threatened release, use, registration or licensing of Hazardous Materials or otherwise governing 
any Remedial Work obligation of FMC with respect to the Park Parcel, as such laws may be 
amended from time to time. 

(d) "Hazardous Materials" shall mean any pollutant, contaminant, oil, 
petroleum, or chemical gasses, liquids or solids that constitute hazardous substances, liquid or 
gaseous products that constitute hazardous substances, or any other types of hazardous waste or 
substances as those terms are used in any federal, state or local law regulating such substances, 
including, without limitation, the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980, 42 U.S.C. section 9601, et seq., as amended, the Clean Water Act, 33 U.S.C. 
sections 1251 et seq., the Clean Air Act, 42 U.S.C. sections 7401 et seq., the Resource 
Conservation and Recovery Act, 42 U.S.C. section 6901 et seq, the Toxic Substances Control Act, 
as amended, 15 U.S.C. et seq, and any other such law with regard to environmental contamination 
or protection, and their California state law analogs, as such laws may be amended from time to 
time. 
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(e) "LUC" shall mean that certain Covenant and Environmental Restriction 
executed by FMC in favor of the RWQCB and recorded against the Park Parcel on 
______ , as Document No. _____ in the Official Records of Alameda County, 
California. 

(f) "Remedial Work" shall mean any investigation, remediation, mitigation, 
monitoring, reporting, and other obligation imposed upon FMC by the RWQCB pursuant to the 
RWQCB Order, by another Environmental Agency or under any Hazardous Materials Law, 
relating to the Contamination. Remedial Work does not include any activities undertaken by the 
City or any other party on the Park Parcel that are subject to the LUC and/or the Risk Management 
Plan, except as for Remedial Work undertaken by City in compliance with Sections 4(a) or 4(b) 
of the Right of Entry Agreement. 

(g) ''Right of Entry Agreement'' shall mean that certain Right of Entry 
Agreement and Easement of even date herewith executed by City and FMC. 

(h) ·'Risk Management Plan" shall mean that certain Risk Management Plan 
approved by the RWQCB that provides guidelines for the implementation of the LUC and the 
management of soil and shallow groundwater during construction and other activities that 
penetrate the surface of the Park Parcel. 

All other defined terms used in this Agreement shall be defined where first appearing in this 
Agreement. 

2. Restriction on Use of Property. As additional consideration to FMC for dedication 
of the Park Parcel, and due to the environmental condition of the Park Parcel described in the 
recitals above, City covenants to FMC as follows: 

(a) The Park Parcel shall not be used for any purpose other than a public park 
and ancillary uses such as restrooms, utilities, driveways and parking. 

(b) No building constructed on the Park Parcel shall be used for human 
residential habitation. 

(c) The Park Parcel may not be transferred, assigned or conveyed by the City 
except to a public entity successor to the City that expressly agrees to and assumes all of the rights 
and obligations of the City. City shall not transfer the Park Parcel to a homeowners association or 
other private entity. 

[additional restrictions may be added upon completion of the subterranean 
remediation facilities.] 

City acknowledges that the foregoing covenants are reasonably necessary to protect present 
or future human health or safety or the environment as a result of the presence of the Contamination 
on the Park Parcel. 
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3. Easement. 

(a) Grant of Easement. City hereby grants to FMC an easement over the 
Easement Areas described below for the (i) installation, maintenance, operation, sampling, repair, 
replacement, removal and closure of monitoring wells, extraction wells, the Treatment Facility, 
the underground conveyance piping conveying the groundwater from the extraction wells to the 
Treatment Facility and any other monitoring and extraction wells and/or remediation equipment 
and structures required in connection with the performance by FMC of Remedial Work, and any 
other remediation equipment and structures required in connection with the performance by FMC 
of the Remedial Work (collectively, "Remediation Facilities") and (ii) electrical, domestic water 
and storm drain lines and pipelines necessary to maintain separate electrical, domestic water and 
storm drain service to the Remediation Facilities, together with the right of ingress and egress over 
the Park Parcel for access to such Remediation Facilities. The Remediation Facilities currently 
located on the Park Parcel are shown on the Site Plan attached hereto as Exhibit B. The easement 
granted herein shall encumber all areas of the Park Parcel where Remediation Facilities are 
currently located as shown on the Site Plan (collectively, the ''Easement Areas"). Pursuant to the 
Right of Entry Agreement, City has granted FMC the right to enter onto the Park Parcel to perform 
any Remedial Work obligation imposed upon FMC by the RWQCB under the RWQCB Order or 
by another Environmental Agency relating to the Contamination. The easements and right of entry 
granted hereunder shall be subject to the terms and conditions set forth herein. 

(b) Right of Entry. Pursuant to the terms and conditions of the right of entry 
granted hereunder and subject to compliance with the notice provisions of Section 3(e) hereof, 
FMC, its employees, agents, contractors and authorized representatives of the RWQCB or other 
Environmental Agency, may enter onto the Park Parcel with tools and equipment as may be 
reasonably necessary for the installation, maintenance, operation, sampling, repair, replacement, 
removal and closure of the Remediation Facilities within the Easement Areas or for the 
performance of any Remedial Work. FMC shall conduct all activities pursuant to this Agreement 
in a manner that does not unreasonably interfere with City's use of the Property as a public park. 

(c) Additional Easement. If after the date hereof, any Remedial Work 
obligation is imposed on FMC with respect to the Park Parcel that requires FMC to install 
additional Remediation Facilities or modify existing Remediation Facilities on the Park Parcel, or 
if FMC requires an additional easement to use the Remediation Facilities, City and FMC shall 
amend this Easement Agreement by written recordable instrument to grant FMC easements over, 
expand the Easement Areas or modify the Easement Areas to include such additional portions of 
the Park Parcel as may be necessary for the installation, maintenance, operation, sampling, repair, 
replacement, removal and closure of additional Remediation Facilities. Such amendment shall 
substitute a new Site Plan for Exhibit B to show the location of the modified Remediation 
Facilities. The areas of the Park Parcel subject to such amended or expanded easements shall be 
deemed ''Easement Areas" for purposes of this Agreement. FMC shall consult and cooperate 
with City to locate any additional Remediation Facilities in a location on the Park Parcel that does 
not unreasonably interfere with City's use of the Park Parcel as a public park while at the same 
time satisfying the requirements of the RWQCB or other Environmental Agency requiring the 
installation of such additional or modified Remediation Facilities and allowing FMC to operate 
such additional or modified Remediation Facilities in a cost-efficient manner. Any above-ground 
Remediation Facilities shall be fenced, at FMC's expense, and all wells located in driveways or 
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parking areas shall have traffic-resistant well covers. FMC and the City shall cooperate in 
determining portion of the park to be closed where such work is occurring as may be necessary to 
ensure the safety of park users. Immediately upon completion of the installation of any additional 
Remediation Facilities, FMC shall remove all debris generated by such installation and restore the 
Park Parcel to a condition consistent with the park and surrounding park improvements. 

(d) Removal of Remediation Facilities. When the RWQCB or other 
Environmental Agency requiring operation of the Remediation Facilities on the Park Parcel 
permits FMC to cease operation of such Remediation Facilities or p01tions thereof and to close the 
same, FMC shall promptly initiate the process to obtain all necessary permits and approvals for 
such closure. FMC shall (i) remove the above-ground portion of the applicable Remediation 
Facilities and all above-ground related equipment, and (ii) properly abandon in place all wells and 
associated underground piping subject to such closure in accordance with all applicable laws, 
statutes, ordinances or regulations. All closure work shall be performed in a manner that does not 
unreasonably interfere with the use of the park. City agrees to close portions of the park subject 
to the closure work for the safety of park users. All damage to the Park Parcel caused by the 
removal of the Remediation Facilities and the closure of the wells or associated underground 
piping shall be repaired by FMC to a neat and clean condition consistent with the park and 
surrounding park improvements. 

(e) Notice of Entry. With respect to routine sampling of any wells and 
maintenance and repair of the Remediation Facilities that will not disturb the surface of the 
Property, FMC shall provide City with seven (7) days' written notice of such entry onto the Park 
Parcel for such purposes. If any additional Remediation Facilities are required to be placed on the 
Park Parcel, FMC shall give City at least thirty (30) days written notice prior to entry onto the Park 
Parcel for the installation, replacement, closure and removal of Remediation Facilities or major 
repairs thereto that will involve disturbance of the surface of the Park Parcel. If an emergency 
involving the Remediation Facilities occurs, FMC may enter without prior notice but shall provide 
notice to the City promptly thereafter. 

4. Term. The covenants in Section I hereof shall run in perpetuity. The term of the 
easement granted herein and the right to enter the Park Parcel to perform Remedial Work granted 
herein shall terminate upon the date that is ten (I 0) years after the date the last Environmental 
Agency requiring Remedial Work permits the discontinuance thereof. Permission to discontinue 
Remedial Work shall be evidenced by an "Acknowledgment of Termination'', ·'no further action 
letter" or other written communication from the applicable Environmental Agency. Prior to the 
termination date, FMC shall have removed all of the Remediation Facilities in accordance with 
Section 3(d) above. Within forty-five (45) days after FMC has removed all of the Remediation 
Facilities, FMC shall execute and record in the Official Records of Alameda County, California, a 
quitclaim deed quitclaiming to City all of FMC's easements over the Easement Areas on that 
portion of the Park Parcel which is the subject of such ''Acknowledgment of Termination," ''no 
further action letter'' or other written notice from the Environmental Agency requiring Remedial 
Work on the Park Parcel. 

5. Incomoration of Right of Entry. The Right of Entry Agreement is hereby 
incorporated into this Agreement by reference. This Agreement is not a complete summary of the 
provisions of the Right of Entry Agreement or the rights of City and FMC thereunder. This 
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Agreement is in no way intended to modify or supersede the Right of Entry Agreement and, if 
there is a conflict between this Agreement and the Right of Entry Agreement, the Right of Entry 
Agreement shall control. 

6. Notice. All notices, demands, requests and other communications required 
hereunder (i) shall be in writing, (ii) shall be deemed to be duly given if mailed by United States 
registered or certified mail, with return receipt requested, postage prepaid, or by United States 
Express Mail, or if sent by an overnight delivery service providing evidence of receipt or if 
personally served, and the same is sent to a party at its address set forth below: 

Ifto FMC: 

With a Copy to: 

To City: 

FMC Corporation 
2929 Walnut Street 
Philadelphia, PA 19104 
Attention: Director, EHS, Remediation and Governance 

FMC Corporation 
2929 Walnut Street 
Philadelphia, PA 19104 
Attention: EHS Counsel 

City of Newark 
37101 Newark Boulevard 
Newark, CA 94560 
Attn: City Manager 

Notices will be effectively served upon personal delivery, or if mailed or sent by overnight delivery 
service, upon receipt or refusal to accept delivery. Any party may designate a change of address 
by written notice to the others given at least ten (10) days before such change of address is to 
become effective. 

7. Environmental Covenant. FMC and City intend that Section I of this Agreement 
shall constitute a covenant that burdens the Property and is binding on City for the benefit of FMC 
in accordance with California Civil Code Section 1471 ("Environmental Covenant"). All 
provisions, covenants, conditions and obligations in the Environmental Covenant shall inure to the 
benefit of FMC and shall be binding upon City for the benefit of FMC. Each covenant of City in 
the Environmental Covenant to do or refrain from doing an act related to the use of the Property 
is reasonably necessary to protect present or future human health or safety or the environment as 
a result of Hazardous Materials on the Property. 

8. Enforcement of Covenant. FMC shall have the right to enforce the Environmental 
Covenant. In the event of any violation or threatened violation by City, then FMC shall have the 
right to enjoin such violation or threatened violation and to bring an action for declaratory relief 
in a court of competent jurisdiction. In addition, in the event of a breach of the Environmental 
Covenant by City, then FMC may institute legal action against City for specific performance, 
damages or any other remedy provided by law or in equity. Exercise of one remedy shall be 
deemed to preclude exercise of other remedies for the same default and all remedies available to 
FMC may be exercised cumulatively. 
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9. Severability. If any clause or provision herein operates or would prospectively 
operate to invalidate this Agreement in whole or in part, then such clause or provision shall be held 
for naught as though no contained herein, and the remainder of this Agreement shall remain 
operative and in full force and effect. 

10. Successors and Assigns. This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their successors and assigns. 

11. Amendment. This Agreement may not be modified, amended or otherwise changed 
in any manner except by a written amendment executed by both City and FMC, or their respective 
successors-in-interest. 

12. Entire Agreement. This Agreement constitutes the entire agreement of the parties 
with respect to the specific subject matter hereof, and all prior negotiations, agreements and 
understandings between FMC and the City with respect to the specific subject matter hereof are 
merged into this Agreement. 

13. Governing Law. This Agreement shall be governed and construed in accordance 
with the laws of the State of California. 

14. Countemarts. This Agreement may be executed in counterparts, all of which 
together constitute one and the same agreement. 

4837-2468-4676v1 
RLM\0372307 4 

[the remainder of this page is left blank] 

-7-



IN WITNESS WHEREOF, FMC and City have executed this Environmental Restriction, 
Easement Agreement and Memorandum of Right of Entry Agreement as of the date first above 
written. 

Date: 
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CITY 

CITY OF NEW ARK, 
a California municipal corporation 

By: 

Date: 

Approved as to form: 

By: 
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Date: 
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FMC CORPORATION 
a Delaware corporation 

By: 

Name: 

Title: 
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A Notary Public or other officer completing this certificate verifies only the identity of the individual who signed 
the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

STA TE OF CALIFORNIA 
ss 

COUNTY OF ____ _ 

On ________ , before me,---------------~ Notary Public, 
personally appeared ____________ , who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged 
to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature( s) on the instrument the person( s ), or the entity upon behalfof which the person( s) acted, executed 
the instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

_______________ (Seal) 

(Signature) 

A Notary Public or other officer completing this certificate verifies only the identity of the individual who signed 
the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

STA TE OF CALIFORNIA 
ss. 

COUNTY OF ____ _ 

On-------~ before me, ________________ , Notary Public, 
personally appeared ____________ , who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged 
to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature( s) on the instrument the person( s ), or the entity upon behalfof which the person( s) acted, executed 
the instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

_______________ (Seal) 

(Signature) 
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A Notary Public or other officer completing this certificate verifies only the identity of the individual who signed 
the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

ST A TE OF CALIFORNIA 
SS. 

COUNTY OF ____ _ 

On ________ , before me, ________________ , Notary Public, 
personally appeared ____________ , who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged 
to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalfofwhich the person(s) acted, executed 
the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

________________ (Seal) 

(Signature) 
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EXHIBIT A 

Legal Description of Property 

B-1 
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Site Plan/Easement Areas 

B-2 



EXHIBIT F 

Irrevocable Offer of Dedication 

RECORDING REQUESTED BY AND 
WHEN RECORDED RETURN TO: 

Attn: 

(Space Above For Recorder·s Use) 

This Irrevocable Offer of Dedication is recorded at the 
request and for the benefit of the City of Newark and is 
exempt from the payment of a recording fees pursuant to 
Government Code Section 27383. 

IRREVOCABLE CONDITIONAL OFFER OF DEDICATION 

THIS IRREVOCABLE CONDITIONAL OFFER OF DEDICATION (the "IOD'') is made 
this _____ day of _________ , 201_, by FMC Corporation, a Delaware 
corporation ("Grantor") in favor of the CITY OF NEWARK, a California municipal corporation 
(''City"). 

A. Grantor is the legal owner of a fee interest in certain real property located in the 
City of Newark, County of Alameda, State of California, as depicted on Exhibit A attached hereto 
( the "Park Parcel"). 

B. Grantor is under contract with The Parcel C Project Owner, LLC (''Builder") to 
acquire Grantor's real property located adjacent to the Park Parcel (the ''Enterprise Parcel") for 
a residential development. City has conditioned Builder's residential development on the 
Enterprise Parcel on Grantor's dedication of the Park Parcel to the City for public park use (''Park 
Condition"). 

C. Grantor, City and Builder are parties to that certain Park Agreement, dated 
December_, 2018 which document is on file with the City Clerk of the City of Newark (the 
''Park Agreement"). The Park Agreement sets forth the terms and conditions on which Grantor 
shall dedicate and deliver the Park Parcel to the City for use as a public park in order to satisfy the 
Park Condition. 

D. Grantor desires to provide this IOD to dedicate the Park Parcel to the City for use 
as a public park subject to the conditions and terms set forth herein. 
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AGREEMENT 

NOW, THEREFORE, Grantor and City agree as follows: 

I. Irrevocable Conditional Offer. Grantor irrevocably offers for dedication in fee 
simple the Park Parcel to the City, which offer is subject to satisfaction of the conditions and the 
terms set forth in this IOD and the Park Agreement. City may accept this IOD only if and when 
the conditions to Grantor's delivery of the Park Parcel to the City set forth in the Park Agreement 
and this IOD have been satisfied. 

2. Park Delivery Conditions. 

(a) Soil and groundwater on the Park Parcel has been impacted by former 
industrial operations on the Park Parcel. The Park Parcel is subject to Site Cleanup Requirements 
Order No. R2-2015-0017 issued by the California Regional Water Quality Control Board, San 
Francisco Bay Region ("RWQCB") on May 21, 2015 ("RWQCB Order"). Pursuant to the 
RWQCB Order, Grantor has conducted extensive investigation and remediation of soil and 
groundwater contamination on, at and under the Park Parcel. Grantor is required to undertake soil 
and shallow groundwater remediation on the Park Parcel in accordance with plans subject to the 
approval of the RWQCB. In addition, Grantor will continue to remediate Newark aquifer 
groundwater contamination through a groundwater remediation system consisting of extraction 
and monitoring wells and a treatment facility on the Park Parcel. Accordingly, this IOD is subject 
to, and City may not accept this IOD, until all of the following conditions have been satisfied 
(''Park Delivery Conditions"): 

(i) The Union Sanitary District ("'USO'') existing force mains located 
within the Park Parcel shall have been relocated. This condition shall be satisfied when (i) the 
existing USD force mains have been relocated into a new easement granted by Grantor and 
accepted by USD; (ii) the replaced force mains have been abandoned in place by USD; and (iii) 
USD shall have quitclaimed to Grantor the portion of the existing USD easement containing the 
abandoned portion of the force mains such that Grantor has access to such quitclaimed area to 
perform soil remediation in accordance with the Soil FS/RAP (as defined below) approved by the 
RWQCB. 

(ii) Grantor shall have received all regulatory approvals from the 
RWQCB to implement the following proposals for soil, shallow groundwater and Newark Aquifer 
remediation on the Park Parcel: (A) the Soil and Shallow Groundwater Feasibility Study/Remedial 
Action Plan for soil and shallow groundwater remediation ("Soil FS/RAP") and (B) the Newark 
Aquifer Feasibility Study/Remedial Action Plan ("Newark Aquifer FS/RAP") for continued 
groundwater remediation associated with the Newark Aquifer. 

(iii) Grantor shall have completed soil remediation of the Park Parcel as 
evidenced by the RWQCB issuing a written concurrence that Grantor has satisfactorily completed 
soil remediation on the Park Parcel pursuant to the Soil FS/RAP. 

(iv) Grantor shall have completed installation and/or relocation of the 
existing groundwater treatment facility, extraction wells, related piping and equipment and 
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monitoring wells for groundwater monitoring and remediation in accordance with the Newark 
Aquifer FS/RAP approved in writing by the RWQCB. 

(v) To the extent required under applicable subdivision law, Builder 
shall have processed and with Grantor's consent recorded a lot line adjustment or parcel map 
creating a separate legal parcel for the Park Parcel. 

(vi) The Park Improvements have been completed in compliance with 
the Approved Park Plans; provided, however, that the condition for acceptance of the IOD in this 
Section 2(a)vi) shall in any event be deemed satisfied and City shall accept the IOD and fee title 
to the Park Parcel shall be transferred to the City not later than the date that is eighteen ( 18) months 
after the last of the Park Delivery Conditions have been satisfied even if Builder has not begun or 
completed the Park Improvements. 

(b) Title to Park Parcel. This IOD is made subject to, and fee title to the Park 
Parcel shall be subject to, (i) that certain Covenant and Environmental Restriction ("LUC") 
executed by Grantor in favor of the RWQCB substantially in the form of Exhibit D to the Park 
Agreement and recorded prior to the date of City's acceptance of this IOD, (ii) the Risk 
Management Plan referenced in the LUC, and (iii) the Right of Entry Agreement and Easement 
("Right of Entry Agreement") and the Environmental Restriction, Easement Agreement and 
Memorandum of Right of Entry Agreement ("Easement Agreement") in substantially the forms 
attached as Exhibit E to the Park Agreement. City's acceptance of this IOD shall be conditioned 
upon Grantor and City executing and delivering the Right of Entry Agreement and Easement 
Agreement and causing the Easement Agreement to be recorded concmTently with City's 
acceptance of this IOD. In addition, title to the Park Parcel shall be subject to all other matters of 
record as of the date of City's acceptance of this IOD except the Park Parcel shall be free and clear 
of any monetary encumbrances other than the lien of non-delinquent real property taxes and 
assessments not yet due and payable. Subject to the foregoing, City shall accept this IOD and fee 
title to the Park Parcel with all faults, in an "as-is", "where-is" condition without representation or 
warranty by Gran tor as to the condition of the Park Parcel; provided, however, that Grantor shall 
remain responsible for its obligations under the Right of Entry Agreement and the Easement 
Agreement. 

(c) City Acceptance of IOD. Upon satisfaction of the Park Delivery 
Conditions, Builder's completion of the Park Improvements and City's receipt of the Park 
Certification from the Builder's Civil Engineer, City shall accept this IOD and title to the Park 
Parcel shall transfer to City. Notwithstanding the foregoing, if the Park Improvements have not 
been completed within eighteen (18) months after the last of the Park Delivery Conditions have 
been satisfied, then pursuant to Section 3.6 of the Park Agreement, then City shall accept this IOD 
within ten ( 10) days after the expiration of said eighteen ( 18) month period and fee title to the Park 
Parcel shall transfer to City. Ifby July 1, 2026, the Park Delivery Conditions have been satisfied 
but the Park Improvements have not been completed, then City shall accept this IOD within ten 
(10) days after said date and fee title shall transfer to the City. In all cases where the City accepts 
this IOD, fee title to the Park Parcel shall transfer to City subject to Sections 5 and fi of the Park 
Agreement. 
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(d) Revocation and Termination Of Offer. lfthe Park Delivery Conditions have 
not been satisfied by the Park Delivery Date, as said date may be extended pursuant to the Park 
Agreement, or notwithstanding any such extension, if the Park Delivery Conditions have not been 
satisfied by July 1, 2026, and City seeks payment of the Park Delivery Bonds, then notwithstanding 
anything herein to the contrary, this IOD shall be automatically revoked and terminated and ofno 
further force and effect. Within thirty (30) days thereafter, City shall execute and deliver to 
Grantor for recordation a quitclaim deed quitclaiming to Grantor any and all rights City may have 
under this IOD with respect to the Park Parcel. 

(e) Acceptance. City's acceptance of this IOD shall be evidenced by written 
resolution of the City Council accepting this IOD, which shall be recorded in the Official Records 
of Alameda County, California. 

3. Satisfaction of Park Requirement. This IOD will fully satisfy the Park Condition 
and any obligations with respect to payment of park fees, dedication of land and any other 
obligation with respect to parks and/or open space with respect to residential developments on 
both the Enterprise Parcel and Grantor's adjacent real property known as the ''Willow Parcel" 
located adjacent to the Park Parcel as shown on Exhibit A. 

4. No Implied Dedication or Right in Public. This IOD shall not be used or construed 
to allow anyone, prior to acceptance of the offer to dedicate, to obtain any rights of public use over 
the Park Parcel. 

5. Duration, Acceptance and Transferability. This IOD shall be binding upon the City 
and its heirs, assigns or successors in interest to the Park Parcel and shall not expire or terminate 
except as set forth herein or in the Park Agreement. Upon acceptance of this IOD by the City and 
recordation of acceptance of this IOD by the City, this IOD and terms, conditions and restrictions 
shall have the effect of a grant of a fee simple interest in the manner provided for herein. 

6. Remedies. The Grantor and the City may pursue all equitable remedies to enforce 
the terms, conditions and restrictions of the IOD and their respective interests in the Park Parcel. 
In the event of a breach, any forbearance on the part of any such party to enforce the terms and 
provisions hereof shall not be deemed a waiver of enforcement rights regarding any subsequent 
breach. 

7. Successors and Assigns. The terms, covenants, conditions, exceptions, obligations 
and reservations contained in this IOD shall be binding upon and inure to the benefit of the 
successors and assigns of both the Grantor and the City, whether voluntary or involuntary. 

8. Severability. If any provision of this IOD is held to be invalid, or for any reason 
becomes unenforceable, no other provision shall be thereby affected or impaired. 

9. No Conflict. This IOD shall be subject to all of the terms and conditions of the 
Park Agreement. In the event of any conflict between the Park Agreement and this IOD, the Park 
Agreement shall govern and control the intent and agreement of the parties hereto. All capitalized 
terms not otherwise defined herein shall have the meaning set forth in the Park Agreement. 
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Executed this _____ day of ______ , 201 _. 

"Grantor" 

FMC Corporation, 
a Delaware corporation 

By: 
Name: ____________ _ 

Title 

4837-2468-4676¥1 
RLM\03723074 

5 

"City" 

CITY OF NEWARK, 
a California municipal corporation 

By: 
Name: ____________ _ 

Title 

Attest: 

APPROVED AS TO FORM 

City Attorney 



A Notary Public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the truthfulness, 
accuracy, or validity of that document. 

Commonwealth of Pennsylvania 
County of Philadelphia 

On ____________ , before me, _______________ _ 
(insert name and title of the officer) 

Notary Public, personally appeared _____________________ _, 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument 
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the Commonwealth of 
Pennsylvania that the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature _______________ _ 

(Seal) 

A Notary Public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the truthfulness, 
accuracy, or validity of that document. 

State of California 
County of _________ _ 

On ____________ , before me,---------------~ 
(insert name and title of the officer) 

Notary Public, personally appeared _____________________ _, 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument 
the person(s ), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that 
the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature _______________ _ 
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EXHIBIT .. G,. 

DEFINITIONS 

In addition to the terms defined where first appearing in this Agreement. the following 
tem1s. as used in the Agreement, shall be defined as follows: 

1. ··contamination" shall mean those certain impacts to the environment, including to 

soil and groundwater caused by Hazardous Materials (i) known to exist at on. under or 
migrating from the Park Parcel as of the Effective Date of this Agreement. which knO\vn 
Hazardous Materials are more particularly described in the Park Redevelopment Area Remedial 
Investigation Report dated July 31, 2017 submitted by FMC to the RWQCB and posted at 

W\\W.gcotrackcr.\\aterboards.ca.gov and (ii) any other Hazardous Materials. whether known or 
unknown, that arc present in the soil or groundwater at the Park Parcel as of the date of this 
Agreement due to or resulting from the activities of FMC. 

2. The "Effective Date" of this Agreement shall be that date that all of the following have 
occurred: (a) this f\greement has been executed by all Parties hereto: (b) the City Council of 
the City has approved the following with respect to Builder's proposed 192-unit residential 
project on the Enterprise Paree!: (l) RZ-18-9. a rezoning of an approximately 17.4-acre portion 
of Vesting Tentative Tract Map 8453 from Business and Technology Park (BTP) to Residential 
tvtedium Density with Form Based Code (Rl\tl-FBC) and Planned Development Overlay District 
(-PD) (to portions of APNs: 537-0852-001-02, 537-0852-002-02 and 537-0852-002-07) and 
rezoning of the Park Parcel from Business and Technology Park (BTP) to Park (PK) (to 
portions of 537-0852-001-02 and 537-0852-002-07): (2) TTrvl-18-!6. Vesting Tentative Tract 
Map 8453: (3) P-18-8. a Planned Development Plan for a 192-unit residential project on a site 
located west of the intersection of Hickory Street and Enterprise Drive: and (4) E-18-10, 
approving and adopting an addendum to the Dumbarton Transit Oriented Development Specific 
Plan Environmental Impact Report and certifying that the previously approved EIR (state 
clearinghouse number 20 I 00420 I 2) addresses all the impacts of the proposed development: and 
all applieable statute of limitations, appeal or challenger periods with respect to the approval of 
the fixcgoing matters have expired within any claim. appeal or challenge having been filed. 

3. ·'Environmental Agency'' shall mean the R WQCB and/or any other federal. state or 
local governmental agency (including the City of Newark, but only acting in its regulatory 
capacity pursuant to applicable laws and statutes) charged with enforcing Hazardous Materials 
Laws and having jurisdiction over the Park Parcel. 

4. ··Hazardous Materials Laws" shall mean any federal. state. or local law. ordinance, 
statute. code. rule. order or decree now in effect or hereatler promulgat.ed relating to (a) the 
treatment. storage or disposal of Hazardous Materials. or (b) the emission. discharge, release, or 
threatened release. use. registration or licensing of Hazardous Materials or otherwise goveming 
any Remedial Work obligation of FMC with respect to the Park Parcel. as such l.:t\VS may be 
amended from time to time. 
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5. --Hazardous Materials"' shall mean any pollutant. contaminant. oil. petroleum. or 
chemical gasses. liquids or solids that constitute hazardous substances. liquid or gaseous 
products that constitute hazardous substances, or any other types of hazardous waste or 
substances as those terms arc used in any federal. state or local la\v regulating such substances, 
including. \Vithout limitation. the Comprehensive Environmental Response. Compensation and 
Liability Act of 1980. 42 U .S.C. section 960 l. et seq., as amended ( .. CERCLA"). the Clean 
Water Act. 33 U.S.C. sections 125 l ct seq .. the Clean Air Act. 42 U.S.C. sections 7401 et seq., 
the Resource Conservation and Recovery Act. 42 U.S.C. section 6901 et seq. the Toxic 
Substances Control Act. as amended. l 5 U.S.C. et seq. and any other such law with regard to 
environmental contamination or protection. and their Califi:m1ia state law counterparts. as such 
laws may be amended from time to time. 

6. ''License" shall mean the frmn or construction license agreed to by Builder and FMC in 
that certain Purchase and Sale A1.m:emcnt dated Julv 13. 2018. - . 
7. ..Remedial Work .. shall mean any investigation, remediation. mitigation, monitoring, 
reporting, and other obligation imposed upon FMC by the RWQCB pursuant to the R\.VQCB 
Order or by another Environmental Agency. or under any Hazardous Materials Law. relating to 
the Contamination. Remedial Work does not include any activities undertaken by the City or 
any other party on the Park Parcel that are subject to the LUC and/or the Risk Management 
Plan. except as provided in Section 4 of the Right of Entry Agreement. 

8. "Risk l\ilanagement Plan'" shall mean that certain Risk ~fanagement Plan approved by 
the RWQCB that provides guidelines for the implementation of the LUC and the management 
of soil and shallow groundwater during construction and other activities that penetrate the 
surface of the Park Parcel. 

9. All other defined terms used in this Agreement shall be defined where first appearing in 
this Agreement. 
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Dumbarton TOD Specific Plan 
Potential development on approximately 205 acres of land 

The Specific Plan included the following elements: 
Future Transit Station 
Neighborhood Center 
2,500 units 
Necessary Infrastructure 
16-acres of parks including a community park and Bayside Trail 

The City of Newark (City) certified a Program Environmental Impact Report 
(PEIR) for the Dumbarton Transit Oriented Development (TOD) Specific Plan 
(State Clearinghouse No. 2010042012, July 2011). 

v,h,b,t J. J Co,l(_.:plc.QI (ltv, r,ot-~C Plot> 

~1Jj4.·C, ro chong.,: bated,,,. Dt' fttUI Cfi.:.·1:~IOPffk..'l" l. 
:,..-:;i·::.J 

·:1. sta'-'0"' 

ru\\}(e ,(a'IIS\ 

Dumbarton TOD Speczific Plan 



Lttub.t.U re~:.Udl i llc.JL"'.ltlvc- P'l,:n 011/~ 

t,fttbJ~ct ~ <hung,~ o,.1.1to&1 ·,n nt.."ttJf11 d4!,,h fu;:tnt .1t 

pfa1,1J 

Total Area -17.4 acres for residential development and 5-acres for a public park 
192 residential units- all single family homes 

FMGParcel C 



.... 
ill y,., : ri. 1',i• ,1 1:, 

;::~:.~· • 
• 

PLANNING AREA 1 (PAl 

6.23 ACRES 
Slta'iummilr'f 

lo~( ,;,.~ .. ·- ·.-

Plt;t1·{3!~_!~:Jt'f _____ _ 

fw-Ty;ot- __ ·-·- ~-; ___ ~.:;_ _ 11,,:,, -····--,: ,, ..... '€ • r .. ;,-; ,,,,;i-•. •;. ,;1_, ,,:.• . __ 

N··• :>~, ,,, . 
i.'>< •<,•,l h; 

~I;.•. I 

/'t; \~ 

~,,1 . ;,r,,;1i,;· .. ~,, .•. 
,.: ·,:I,,.~ .i.,·.·;; 

C•.ac•,, 

~i: .t .l 
f· •,c: ) 

.,_ ...... .. ,,, 

/ .~ 

·' ~;,;a•: 
,,:i.•:,i 

,,, 

,:;.,,: H,1,= 

tn,i.,~ 

.Y ~ -' 
· : ..; ,i;; 
;;_.,i.~ 

1iU,~•iY 

192 UNITS 

384 PRIVATE GARAGE SPACES 

138 GUEST PARKING SPACES 

PLANNING AREA 3 {PA3): 2.73 ACRES 

FMC1 Parcel C 

I 
I 
I 



PLANNING AREA 1 

• 6.23 ACRES 

• 72 UNITS- UA LANNAI 

PLANNING AREA 1 
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• 6.23 ACRES 
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72 UNITS - UA Lannai (Front loaded) 

THREE DIFFERENT FLOOR PLANS 
THREE ARCHITECTURAL STYLES 

• FARMHOUSE 
• CRAFTSMAN 
• AGRARIAN 

• 20-FOOT WIDE TRAIL CORRIDOR 
• WATER QUALITY/BIO RETENTION 

AREA 
• VARIETY OF PARKS 
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REQUIRED ACTIONS: 

REZONING 
• Rezoning of 17.4-acre site from Business Technology Park to Residential Medium Density-Form Based Code and 

Planned Development Overlay District and a 5-acre site from Business Technology Park to Park 

VESTING TENTATIVE TRACT MAP 
Approval of Vesting Tentative Tract Map 8453 to allow construction of 192 units on a 17.4-acre site 

PLANNED DEVELOPMENT PLAN 
Approval of PD plan to allow slight deviations from Form Based Codes 
• 5 feet front setback in lieu of 8 feet for UA Lannai 
• Maximum ground coverage 61 and 63% in lieu of 60% 
• Street side setbacks at minimum 5 feet in liue of 8 feet 3 inches 

APPROVAL OF ADDENDUM TO DUMBARTON TOD SPECIFIC PLAN EIR 

AGREEMENTS 
• Community Financing Agreement 
• Park Agreement 

REQUIRED ACTIONS 
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PLANNING AREA 3 (PA3): 2.73 ACRES 
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